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B AHLAMSEEE, £ BT, FEERA XY AR ARG
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—EEARE? *ﬁi{:ﬁﬁﬁﬂ Iz 1, SEME DL B AR A B A ik R
AOAZ O R RS . SR 38l AR i R 1 B R | 100 300 IR 30 2 L RE S AT B 4
AT H8 22V BRSBTS v s R AR rh A RS — Bk TRz A R
gl TRIG, R RAR", SARMER D AERL

320K 58 4 FR AR VL AR NHIE M AE SCRY 368 SR RN XS ORI YUk A FE AL, (B
A A5 04 [n] 8 AR AN F ARS8 JRIE AN o E X R R N E WA 2 AR K
FES Lo, A K UL IR WA T HU& . (B IR S3W] C, IF 5 45 B 132
HEHRET, RAEE DR BRI A E L —

@ XA E XE A T Paul Schwartz & Daniel Solove, Information Privacy Law ( Fifth Edi-
tion) , Wolters Kluwer, 2014, pp. 2-3; Neil Richards & Jonathan King, *“Big Data Ethics,”
Wake Forest Law Review, Vol. 49, 2014, p.395; LA Neil Richards, Why Privacy Matters, Ox-
ford L’niwhilv Press, 2021, pp.21-34.

@ UL K BT 5 (M B FA B A A B R 45 14 1 4 00 BRGS0 B 2 R ) L B (rh I ik
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@ FEYYRY I )OS RE S IC, MM 7E € M 2 A 100 Z4EAYBTE], See Samuel Warren
& Louis Brandeis, “Right to Privacy,” Harvard Law Review, Vol. 4, 1890-1891, pp. 193-220.

2 flhn, TEEEVRIE SO IR B (R BIR 5 A PR Al A R B AR 4y R AT B XA
Bk B R 0 HI B 45 (2015) 1 R ) 756 21871 5.

® Bl R SRR G R L HE SN AR B R 3R 45 (2017)
e 01 R 8523 S AL IR ERBRARMULE, LB HE - PRARERRFH R
(2018) 9 01 R 257 5 & R FRAMNMUHD R, LR HH T RARERRFH R
(2018) 5 01 % 488 5 .

@ fﬂ!lﬂ AR O 00 K P9 4 B At RAB S T BB LA LA 4R A L i
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zation) , E LA FIL AP RE” HEIEATEEL, “RA" 8IS
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@ See Daniel Solove, “Conceptualizing Privacy,” California Law Review, Vol. 90, 2002,
pp. 1087-1156.

@ Daniel Solove, “A Taxonomy of Privacy,” University of Pennsylvania Law Review, Vol.
154, 2006, pp.477-564.
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@ {H 18 KA, G0 Galella v. Onassis, 487 F.2d 986 (2d Cir. 1973).
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5% G AL LU L, A A A5 B A ERE IR) 8 78 24 A i 3 32 2 80 G T
BAREZ, fEITIR XA VGH T, F 5k 2H e vl B =0 U PRI R TR 5
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O BRKHE(NBRBIANSCAGE . MEEEENHELSHEZH), ROPEE
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(M See Genia Kostka, Léa Steinacker&Miriam Meckel, * Between Security and Conven-
ience: Facial Recognition Technology in the Eyes of Citizens in China, Germany, the United
Kingdom , and the United States,” Public Understanding of Science, Vol. 30, 2021, pp. 671-690.
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B, MRXNCEEAH MAMYES, (REE) PR AGEEHME, K
KELEMALT . Xt ELPFEAEMFEREARDAGER . M(MAR
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B7 FEABRFMT  BUETBLSE AT BE B9 BoAR S 4F T, A B A7 48 Xk A aT
W AT BRI E A IR AR E AR, Bl 2 LS B

@© Fim,EFHE TR (B AGERPE IMEZA FOS5EH), B(E¥ER)
2021 55 6 Hi .



> 10 \ BORAHENES S LB Y |

AREEANAGBE LT 2 XL, 8K TC kUK S 2 48 0 24

M H(REEY A AGFRERPE)E S LR, M AGBENERE X
Al REE SE R I, CE S Gy h g ATEE R, Bk, AP AR ERM
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X)) {5 B, X B A 51 KA SL IS S BUR 3R ik 2R A TR A 1P
iﬂzﬂk)ﬁﬂﬁﬁ?um%%/\}\{nuo FERT— 6 vk Be A s L

BIFEAN AR HBE B FEE S HMEBRLSE G BRI
E’J&?klﬁ"ﬂé’émbkﬁ FESRIT B FAC R Y, MR —AFEh, RE
BISE G TR AR (2 — ORI E 1P HhhE R b AR AT 4 A HAbfE BN
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B HKA @
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@ See Paul Ohm, “Broken Promises of Privacy: Responding to the Surprising Failure of
Anonymization,” UCLA Law Review, Vol. 57, 2010, pp. 1701-1778; Paul Schwartz & Daniel
Solove, “The PII Problem: Privacy and a New Concept of Personally Identifiable Information,”
New York University Law Review, Vol. 86, 2011, pp. 1814-1894.
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202345 A 14 H,

@  RIEVFACRIES G 5 5 MR R R A R BT 4r 5, 7 N HBK ) 3k B B g
15(2021) # 0192 R #) 928 5,

® Bl R PR RREA AT LA T IP MG E BEREXE)  BHMELAK
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Hi A", https://mp. weixin. qq. com/s/MlkaXFG3NI7Yaet8keCyYw , 5% J5 /7 17 H #1.2023 4E 5
H14H,
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@ Oliver Holmes, “ The Path of the Law,” Harvard Law Review, Vol. 10, 1896—
1897, pp.457-478.
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@ A R S T Bt 4 R a8 S 9 A sk R L (KR RA R 5T ) B (TE A 5T ) 1990 4F
553 15 9KH - (F IR R AR R R AR A B S R AR B R ) 1996 AR5 6 M
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“iCloud leaks of celebrity photos™ , Wikipedia, https.//en. wikipedia. org/wiki/ICloud_leaks_of_
celebrity_photos ( last visited 2023/5/21).
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@ See Robert C. Ellickson, Order Without Law: How Neighbors Settle Disputes, Harvard
University Press, 1994.

@ Ibid. , pp.123-136.
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2009 £ M (RGTEE) , R Z G & 8 — R I A CRF A A
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Wt TEAR RIS I S R HE R R R FA 2 A R A B A5 T R AR
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A EARZT SRR SR R, T ERE AR Rt
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He—0BRAUFR . RIEESE (James Q. Whitman) ik, +/\ 1+
JUtt 28 7 W A R B AL R AP I T, E R SR BT Z 4R B B R
Rk @ ifi 36 B 748 ( Lawrence Friedman) X -+ JU tH 20 3¢ [F 22 9 25 42 0| 45
L AL SERE S KR AL A MR A L AR, AR RS T e R
LN s o [P o | TRl N TP I 5 B VI 2 e | W v v o Rl %
/N (yellow journalism ) , 4 Jit W 35 71 5 ME LA HE i 90 28 e, 224 8
7 PR BR AL A 3 B B8 0 2 A Y 44 R ——3€ [/ AN IK € (Samuel D. War-
ren) Al 22 X B (Louis D. Brandeis) F 1890 4 & % 18 3 ( B2 RA L)

O EHSLHBRN A R E U A IR W2 AR B AL AR A 7E B8 S
W AHZ RN R RS, SR LH (S RAY 5}@1¢3’%1ﬁ(>} ,https . //www. wenmi. com/
article/q0406q01e421. html, &% 7 Vi la] H #1.2023 4 7 J] 23 H.,

@ N R S B R L 8K 24 ) 2010 45 3 41,

3 See James Q. Whitman, “The Two Western Cultures of Privacy: Dignity Versus Liber-
ty,” Yale Law Journal, Vol. 113, 2004, pp. 1172-89. Xf Whitman ¢ i i) )2 X1, Il Matthew
W. Finkin, “Some Further Thoughts on the Usefulness of Comparativism in the Law of Employee
Privacy,” Employee Rights & Employment Policy Journal, Vol. 14, 2011, p.31.

@  See Lawrence Friedman, Guarding Life’ s Dark Secrets: Legal and Social Controls over

Reputation, Propriety and Privacy, Stanford University Press, 2008, pp. 66-80.
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ERXSHEEAARENH - L LRAX BLHALRE—RYT
AR R H AR % 2 R 619, 36 B B m ik B T A RAY T H
R, — P AFRRBEHAASER” “ABRAFEAY” “FEEEAIL
AP “HRBMAAY” SR A E AR I 7E A% R 25 52 I &
B = FN, RRE e E AN A RSB RT

X — R AR I B Oy S AL DO B R R AR B A < A R AR
JHC PHLAR G0 A R Sy T LA R R R TR A TR e 6 O 1 XU | R B T P
SZ AT BT IE “ FEWE LR " (chilling effect) . F [EBr B & R0 E—
HRF ERZX—H W ECRERG] BRI CERRERMEXLARA

@ Samuel Warren & Louis Brandeis, “Right to Privacy,” Harvard Law Review, Vol. 4,
1890—1891, pp. 193-220.

@  See James Q. Whitman, “The Two Western Cultures of Privacy: Dignity Versus Liber-
ty,” Yale Law Journal, Vol. 113, 2004, pp. 1206-1208 ; James H. Barron, “ Warren and Bran-
deis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890) : Demystifying a Landmark Citation,”
Suffolk University Law Review, Vol. 13 (1979), p.904.

®  HFR S H U Y LR R T O A ST RO A B B AL A, EIE SE )
Tt Ab Ty A B KA S S (KR )BT . See James Q. Whitman, “The Two Western Cul-
tures of Privacy: Dignity Versus Liberty,” Yale Law Journal, Vol. 113, 2004, p. 1187; X 51%&
gt oA S RO S 1 b R A A Y R TR T X SR Y R — 5 52 A AR R, Bl 4, Gerald
L. Neuman, “On Fascist Honour and Human Dignity: A Sceptical Response,” in Christian Jo-
erges & Navraj Singh Ghaleigh (eds. ), Darker Legacies of Law in Europe: The Shadow of Na-
tional Socialism and Fascism over Europe and its Legal Traditions, Hart Publishing, 2003, p.
289.

@ EHNNBRL ARG N Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967) .
Rosenbloom v. Metromedia, Inc. , 403 U.S. 29 (1971) .Gertz v. Robert Welch, Inc. , 418 U.S.
323 (1974) % . WERFH (AL ADHISWA T MEE T AAH ), 8OEFHR) 2014 4
4.
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3 0 B HE SRR AL BB A 2 — AR AT 1 5 AR, T B A
REGE W B A RN ELAE B E M. R CEZ P
SR AR NI el T A ik B RS X R R AN 3 SR R
BEAF BT AE A TTAS SRR LD TEIZFLNBA L S  HEB R RS T IEM L 7
PN AR (5 B Y 55 52 6 Btk B 3 b 32 Wi 48 ; i 4 2R 4 90A 2
“ORANT B Ay, W)L TR IR B A R 32 Wk A Ak B SE B T (actual
malice) B @ X R RN T 5 & —4F 51 2 A R A P—09 & JF 4
BE® ) Wi 558 B R S AR R R

B LA b 3R 77 =0 B 0 28 A N R0 76 R DR AUE 8 35 52 1
PEA B B BR AL VR VA IR AT IR ™ 46 28 X BN RE B 4 E T R FA

O BUWBKME KME  (FELARAY " &L B KRR HE 5 R A 5L
FIY b AL R 45 ) 2007 4R 45 7 35 A B 38 5 - (OC T A0 1) T i 19 S0 %58 ok R O3 T ——
PREAEHEEELSRAYD A ERNR AT M), 8RB K¥F%¥4H)2009 F5 1
.

@ See Paul Schwartz & Daniel Solove, Information Privacy Law ( Fifth Edition), Wolters
Kluwer, 2014, p. 179. 3 E B FA R BUE B 1% B (Prosser) S48 MY FIE A, Hdh DL B FE
SR E B AL (false light invasion of privacy ) F1HE 3% A9 X B4R /N, & % & & . William L.
Prosser, “Privacy,” California Law Review, Vol. 48, No.3, 1960, p. 400, {HERFAZ B £
BMIES, L1 & A FA AN E G (intrusion into privacy ) F1 2 JF $ £ B2 FA ( public disclosure of
private facts) , S AMFF R 2 A EEZXH| . HREHFELFIAN A intrusion M disclosure
WA EIEE TRARF, Lior Jacob Strahilevitz, “Reunifying Privacy Law,” California Law
Review, Vol. 98, 2007, p.2012.

@ Laurence H. Eldridge, The Law of Defamation, Walter Kluwer, 1978, § 5, p.15.

@  New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

& See Randall P. Bezanson, “The Developing Law of Editorial Judgment,” Nebraska Law
Review, Vol. 78, 1999, pp.774-775, 763-764.
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0O Kl EE & B 5 A e b [ ko R A L LR A R F 2
HR AL S 2 B B RE(RN SR ) @G, 85 REM
W TR U BN B AR (HARA S Ay B b E A A AR fig A
Be 0 Aa] 75 B FA 5 4 b i AT, A0 -F- o oK Bl A7 40 % JE i,

7 1A 30 56 g, HER AL B BEMAa AR AR " iy Gx H 5L
WARME—HETT I8 . B0 AR 9 By an f] BR ] Ji 4 B A DR 9P X — [l 0, 3%
A R B R D 1 Ab B OF R 58 2 T M .2 32 U M B R LIS AR vk B R
ﬁ%ﬂ\f?‘*}l(public disclosure of private facts) VR4 H, 8% & 19 — > 3£ A i Hf
S H TP B 9 A B M (newsworthy ) 5 1 47 JC 8T 8 4 (6L, W5 25
Z R E B R B S E R R B A I DL R E BOR & B
BITAHRARANEFENEREFLZHHAE.C 52, FEELAX
B FA DR 3 BR ) A A% 0 BT, N R BB R AR B R B W M AR g5 i A
RN By RO A A 25 B A N R 2 — X BH 5 /A HA
SEURGE B, A SRR 5 AR 2 AR W) B 1 S 32 A AR 8 1 BE
56 RAE ARG 22 AT B B0 19 8t (B AL AL ) Hh A AR Y 35 38 12 B FA IR AL,
AT WAL A T AR SRR, A BN LR B FARIPIE RN T EE A,
W) 33k — T AT T A3 P S R @ E IR AR A A 22 AT SR A AT ] AHR
DA — SRR RAMRA AT E R R, REMERE W A A A4 16 5
TARFERBAS BERBEATF Wt H I Bk B, H X MW & B BT &
PR 2 156 R BURY R T8 3 A2 3%, BV N LU AE 0 H Y ZR 15 25 3, MRS BE
1B R o S F 45 1 T Bt

B SR, 7E SR T, 3 F RS I A B FA T B0 2 A A AR £ 477 R

@ Diane L. Zimmerman, “Requiem for a Heavyweight: A Farewell to Warren and Bran-
deis’ s Privacy Tort,” Cornell Law Review, Vol. 68, 1983, p. 346.

@ Samantha Barbas, “The Sidis Case and the Origins of Modern Privacy Law,” Columbia
Journal of Law & Arts, Vol. 36, 2012, pp. 42-44.

@  See Michaels v. Internet Entertainment Group, Inc. , 5 F. Supp. 2d 823 (C.D. Cal.
1998).

@ See Samuel Warren & Louis Brandeis, “Right to Privacy,” Harvard Law Review, Vol.
4, 1890—1891, pp.214-215.

® Ibid.
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il R B FLIE T A BT AN [A], L 22 0 2 A 0 AT Xk < BRAE T ( rule
versus standard” ) VHY B MR . BUAR T F LR b ERAE XT B SE 4 E 1R B A
AR A 38 VE RO B (H 38 b, HF% 1 0 3 R B 3 SR B A9 2 AR
YR, BT A X R AR @ S 1k R A A B b AT M 4R A AT R Y
{5 B PR A —— L 3 A B DR A S SR D38 2 M o AC T B A
SRR A < 2 SRR 25 B R AN (R AR o B 2 N ST 3 S A T
(0 AR 2 R RO S P A XE B (B O A AL B TR R
28], 5 R 22 51 0 6 47 AE , 3K 18]t 7F & L IR AR R0 A 22 AR i AE N
ZRFALEE IR PR T A CERNEE  ARAY AER A S
BRI A IR R F) AT REVE T W55 R R HE S A B R e © | 5 A S B
TR, 2 FH TREE B 2 R 05 ik R =,

il g5 T &2

SRMT , bR HEAT 76 FR 6 b 0 A7, (F A B SE 05 B 0 5 — el 3
T, EEBRAE AR AR, R B R RTE L E A
B, REZHEMHT W REEIRAYNER — B AL, ERIR A
AR U E A B AN E Y 3B 1) B 3858 2k R RA VR 2 B W B
P B FNS W AE 1940 4EHY Sidis v. F-R Publishing Corp. ©— % W8
PRSI TG EE, % R 45 P i BT ( William James Sidis) 8 5% 1920 4E /42
EEM PR E BEERR TEH, E2THENE, (AA%) (New
Yorker) 2% 10 # R UFHAE M BT 2 5, R R T “Hifhok " A s, 7

@  See Louis Kaplow, “Rules versus Standards: An Economic Analysis,” Duke Law Jour-
nal?, Vol. 42, 1992, pp.557-629.
@ A RIGH , B A& Sk UF , HE 5% 5 1Y 80 0 A B SR 2 AR N H W 2 A B R R

T 2 34
@  Gertz v. Robert Welch, Inc. , 418 U.S. 323 (1974).
@ Scott J. Shackelford, *Fragile Merchandise: A Comparative Analysis of the Privacy

Rights for Public Figures,” American Business Law Journal, Vol. 49, 2012, pp. 145-146.

% Samantha Barbas, “The Sidis Case and the Origins of Modern Privacy Law,” Columbia
Journal of Law & Arts, Vol. 36, 2012, pp. 42-43.

© Sidis v. F-R Publishing Corp. , 113 F.2d 806 (2d Cir. 1940). Sidis & Hi¥4 a1
$ b /U oG
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it 30 [ 4 BE VR PR B 25 A1 R AR R K [0 O T | AN A A 16 AN 0 152 RO
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S Tk B 3 LT A8 1 2 SR 3 bR o T B9 AUES 43 A, BLIE A oK £ St
REEHN, ZBRA R T “—BARAY, KA RAY” (once a
public figure, always a public figure) iX — E 47 & ] 3¢ [ 5§ 0 09 7] 74 52
52 vk 57 0 B AR B AR AT H B BOLAT T, — & U (98 1R A
AR B AR LB 2% S AR A AR RV IR T R B A E T, X
TR AR I EE UL E TSR LT HERANES B,
P 307 E DR W 0 I £ R N X — B 0, R R B 9 4 SR £ K
AT s B i E AN (anchoring effect) @

S SCRIG , HEEA SO B FAUR IR #8586 E ik pe A T RE LA
AN X — & 7 8 B A R B, AR 4 B ik
Bt Bt 28 R 4 S2 A R £ B B AR R A0 A BT O i R AR X 2 A1
ZHE MEREREOARAD B G RARAAREST P REE HE
HAREEREER, X IESE, A& EH R RS R AY H
VRZ A DL M #EAURIA TS B R B AR A A iy 4 4 2 /b J &
55 T MO A R U, JC B AE BRI A W HC P R R R B O A B R AL 22 ©
M, SEEERAAE BB RLR N R E A IR 45 bR v E B SE P OF R K

@  Sidis v. F-R Publishing Corp. , 113 F.2d 806 (2d Cir. 1940). Sidis £ % M 400975
SR ETE

@ Scott J. Shackelford, *Fragile Merchandise: A Comparative Analysis of the Privacy
Rights for Public Figures,” American Business Law Journal, Vol. 49, 2012, p. 146.

®  Sidis TEFIR G HJF AAT 1944 FFEGHIE

@ Tversky, A., & Kahneman, D., *Judgment under Uncertainty: Heuristics and Bia-
ses,” Science, Vol. 185, 1974, pp. 1124-1131.

& FTiB Ay« W AT 8 & 7 5 2 (leave-it-to-the-press model) , See Diane L. Zimmerman,
“Requiem for a Heavyweight; A Farewell to Warren and Brandeis’s Privacy Tort,” Cornell Law
Review, Vol. 68, 1983, pp.353-355.

® Lior Jacob Strahilevitz, “Toward a Positive Theory of Privacy Law,” Harvard Law Re-

view Forum, Vol. 126, 2013, p. 2014.
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it LB R T RBAE A AR AN ALN 5 R SE b AR R B2 AR
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T e B 2 S A T0 1 TR A B2 AR W R U B R SRR B 20 R A 15 g
ok | STHF AR 2 O U R A IR TR I 4508 O

F2 B R 2 AR R IS REURA B 10 22 S AR T SCAR ™ OO i e 4

® SRS E R RAE A R S5 AR R A R R0 R R A S R B 2 Ah A
NG AT SR AL 2 BRAR 1 38 A 20 3k 3 1 0 ) 28 (0L Ak 22 0 3 9 B3 A IR B 5 8
8. i The Florida Star v. B. J. F. , 491 U.S. 524 (1989); McNamara v. Freedom News-
papers, Inc. , 802 S. W.2d 901, 905 (Tex. App. 1991).

@ Scott J. Shackelford, *Fragile Merchandise: A Comparative Analysis of the Privacy
Rights for Public Figures,” American Business Law Journal, Vol. 49, 2012, pp. 199-203.

@ Ibid. , p. 185.

@ Ibid. , pp. 181-199.

G 40, Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988).
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@  See James Q. Whitman, “The Two Western Cultures of Privacy: Dignity Versus Liber-
ty,” Yale Law Journal, Vol. 113, 2004, pp. 1160-1164.

@ Scott J. Shackelford, “Fragile Merchandise: A Comparative Analysis of the Privacy
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@ MKt &=L, See Vilfredo Pareto ( Arthur Livingston trans) , The Mind and Socie-
ty, Nabu Press, 2011; C. Wright Mills & Alan Wolfe, The Power Elite, Oxford University
Press, 1/18/00 edition, 2000; Pierre Bourdieu ( Tony Bennet trans. ) , Distinction: A Social Cri-
tique of the Judgment of Taste, Routledge, 2010.
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2 Louis Kaplow & Steven Shavell, Fairness Versus Welfare, Harvard University Press,
2002, pp. 18-38; Matthew D. Adler, Measuring Social Welfare. An Introduction, Oxford Univer-
sity Press, 2019, pp. 1-30.
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Her Career,” Washington Post, https://www. washingtonpost. com/news/early-lead/wp/2016/
03/01/defense-in-erin-andrews-lawsuit-says-peephole-video-was-good-for-her-career/? tid=a_inl
(last visited 2023/5/21).
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@ Richard A. Posner, “The Right of Privacy,” Georgia Law Review, Vol. 12, 1978, pp.
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@ Cass R. Sunstein, “Fifty Shades of Manipulation,” Journal of Marketing Behavior,
Vol. 1, 2016, pp.232-234.
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@ Robert K. Merton, Social Theory and Social Structure, Free Press, 1968, p.429.
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@  Robert C. Ellickson, Order Without Law, Harvard University Press, 1991.




E—% MADBRAETETAHNSNER 45 «

BERA & R— R A k. HEEOKREENEAE” A2
(g PRAT 5k — A AT B M gk it 207 SR LA, BN IR IR IRAT A %5 T 52
FHAT Y — I, A TE RIAT A B AT REAT B T AR 2 MLIE — MR Y 4k
Fro HRIES B BB I, 19 T 40 36 [F 1k 3RS 2 19 B AL DR 37, BR s X
22 BE M H B BT MR B R 3 A PR 0 2% 58 R T 2 2K E AT U FITR R Pl 22,
NREgEF SR EAM T RFEEBRFNLSHE FHRAZETH EREA
2R S ] B R D' T B N PR BE MR 3, o L o X — I B AL 4
FRR TR St B pk e i 1 17 s B Pk o 4 2 X Z 07 (Vie-
torian Compromise) .2 4 Z FI .3 % P2 ¢ 5 41 2 00 JZ 45 M B9 7=, S 4
2VRUMBEBRFENE, DRZBEE WS .® H—Jrm, BN FH,
I AR B A+ MUVE AT BT A 16 B TP AR AR 2R A8 A B AL s B A BRI AR ) X
BIAL 2 AV, o AT RE AR G SR AR LTI AR K380, BTk AR T4k & ALY
#R I 7E — R PR P9 i ik A 2 R E R, AT R B HE AR AT A AR BT
TR AR 25 6], BaALA A T 32 B Rhas 8] T OR3P RS S B2 R, I8 i 17X
— NRE A B 1H 2B 6 < B A & (norm entrepreneur) B2 ,@

EEH%E

37 5L A5 FI4E PR (Lior Strahilevitz) §& i B9 — S Hr @i 70 A 46 i, 2 AR A #)
B A S A 77 05 AR A5 R TH 2% i ( BV “ infotainment” ) ——JE H 2\
R —— R T B AL R S S WA L 3 P A i AR PR A A S B R
K B ARG BOR B AL PR TP B 4 53l A TH 28 B i\ Eh 3 W 2 & R 2T E K
OHE i BRAERR E T MIELZ T ORER R A S BE R
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394-403; Richard A. Posner, “Privacy, Secrecy, and Reputation,” Buffalo Law Review, Vol.
28, 1979, pp. 7-24; Richard A. Posner, “The Economics of Privacy,” American Economic Re-
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vacy: Its Origin, Function, and Future,” The Journal of Legal Studies, Vol. 9, 1980, p. 649.
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@ Richard Murphy, “Property Rights in Personal Information: An Economic Defense of
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4387, W Orin S. Kerr, “An Economic Understanding of Search and Seizure Law,” University of
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® Omri Ben-Shahar, “Data Pollution,” Journal of Legal Analysis, Vol. 11, 2019, pp.
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® Omri Ben-Shahar, “Data Pollution,” Journal of Legal Analysis, Vol. 11, 2019, pp.
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@ Imanol Arrieta-Ibarra, Leonard Goff, Diego Jimenez Hernandez, Jaron Lanier & E.
Glen Weyl, “Should We Treat Data as Labor? Moving Beyond ‘ Free’ ,” American Economic As-
sociation Papers and Proceedings, Vol. 108, 2018, pp. 38-42; Eric A. Posner & E. Glen Weyl,
Radical Markets; Uprooting Capitalism and Democracy for a Just Society, Princeton University
Press, 2018, Ch. 5; Hanlin Li et al. , “ The Dimensions of Data Labor; A Road Map for Re-
searchers, Activists, and Policymakers to Empower Data Producers” , https://arxiv. org/ftp/arx-
iv/papers/2305/2305. 13238. pdf.
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FLBIE AL 5 R A B T L R E SR, T E IR T A 5 4R L 8 B R B
W FE S i bRt S s R B K TRt S A —G #&F FEEHE
BaRA 3 BOHE 22 4 KUR: 55 1 Ah AP . R, T AR T AR R A AR TR
38 Ik W = A, B BT AT AR P 5 e 9y B B0 ) 6 At A i R A —
Y R EREMN, 2R AE S 5 R K A B XL A T R A

Z DLIRAT . CRUUE SR S R B ) BCP AL £ ) 2021 55 6
SO0, g, TR GEBUE R A0 8 AR 22 ) 2020 4F45 11 8,
Z UL OB R W RO TE B i RS M BITIT 35 4510 ), 3R 7 %) 2022
GRS

@ See Lee Anne Fennell, “Property beyond Exclusion,” William & Mary Law Review,
Vol. 61, No.2, 2019, p.534.
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T IAL AN KR Ay A e 0, S A XA S R 7 T X A a4 it
07 ZEAN AR BCHR A8 B AR A A 3 L A R AT A B AN L PR B R R (T
W B B = AL ) FEUHE & 4 (AN B RN R ) A5 AR o R Ak b
B BRSO 55 =07 S BORME T R B R M T
Z I S5 T4 5 1 e B 42 7 D) [ R T A A8 AR B SOSE A B S, B3R
By s ISRAE R S AR R Rk e AT, A T E AT R
ARG AL EEZINTIER R,

— B WK ZE 5 H O B 8 53 4F J5 R 0T 0 A & v R Ay =X
W, B 3R U7 MR ML 75 76 BEAT RE R AT, B0 £ A bE Y AT 2 T B A A
AWFEE S 538 5 89 KBS HL O (exposure ) ME DL T T S £€ 18 45, o 7]
ET RS AR BR AL . Rk, BIEE - REX LR
SE BUHE B 0 7 A, 491 40 U T RE VR R 32 B b 0 0 B A R AR IR R R,
AR LL AB IR AR BR T R R A B E P B 40, BP o 45040 42 14t
B 78 X 5 A B SR A BT AL, AR R W A5 B I 1 A A R AT
AR T2 A el R AL S A ) £ ey (1) dn A S A A b U ) | X AR
B 0 4b 38 T LA SRR i

HEZHREE

B B 52 oy UG 1T 5L 5T A 7R A AL AN 5 2 R I 7= AR AL, I AN
HERE AT &R 52 BOE 22 5 e Az 045 220 B 4l b 383 2 A7 o] o B0 WL
B, A S AR XA L - W T RES R/ ARE AT/ AHERE
i, BECRE , GRECHAG B RIPE) CBE % 215 ) (M % 2Hk)
SEAE PN (10 74 S8 R At v R, T R R R RS, T Bl 4 ) BT Y D
T BEAEAE V3 ol A B IR 77 91 3 38 4 M 3 AE RO AT sl B B S R
BT 30, M R R 1T 3 R B s AT UM A oK . TR I
FEEAR A tsh BB L2 N 2 SiT R TAEBT
HEBh 2 o b AP B — B0 95 SE 7 58 . BLAT B T AL R g S B R

OREIE I ECOUNEISRES A DR AT 32, FRPN ERsE U5 E Y VEPOR SOP N EP P IS L e
By 5T, I R B T AR AT A A AR B AL
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EEMMTER R R ED, X 52 2Ny R EEAMAE, BN
FLIEESR T BT ST h 5 SRR AL B e N 4 R
PR B B A 9 U BE Aty b, S Rk HILOC RN U A AR AT U = D — Rtk
(G HLBE AR, O S R 8 LU I J5 X F e B0 52 55 0 3 i R R 1 5 KL
A BT UM —— KT 1% A AL A LA 2 4 it LU ey M A

e RLINJ2 1T, 0 B A7 % 4 i 0 KO8 52 5 1 B, BUBUHL O B st 2
558 5y ERRE TS JF %32 5 i shIF R O SR R E oK flin, 32 B
AR B R E A MLYE R (A — R T A BN A TR R AR )
R AL 5% (AL — P 2 2145 T s AU B B0 A8 i vk 30 7% 55 ) - JUHiR
R 77 7 Ak K Hh oA DA 5 WL R RN ORIk (2 HUAT BB L 58 SO
) 5 BOE AR BT IO 0K P A A S R AR IE (A0 X 35 B A i
FXS A5 i U T B HRBR ) I R IF A EFERIRSE X F %, M5
E A LR TR T IT A 5y, B AT 3 T4 Ak 2% 7, X AR G
RO ok B 30 S BRI, A R BT B

bR LT FUR LR A R R {FURS A A 4 Al A B AT
PATT BE A7 SE R0 300 50 0 4 4 i | BE AN X i A7 0808 232 5 P i, A &k
AR AFEBSMA IR Z 1, B0, A8 R 307 F3R BT i &
BUORAIE | H P 25 ] S PR AR M 76 A0k X i o A (H 75 2000 R (i 4 o 7R
Ja SRR3R T, 52 55 J7 BTt 40 B8 8 A B AR (R IE B9 A 82, 2 KA
WA GHE R T S AT A AL SR — X AR BB
WR AR 5 5 145 3 0 DRV B A0 {408 52 B 22 4 i 110 Vi R 5 78 A 1T L
%, R T L 3 3 A QB8 52 5 KU P i B9 O o AR SAL A, il T
AP PR AR B, TR R 8 AU I 2 AL A KRB L B R Eh
W S ss  ERER R, BEECAGER, 756 R HE MR H— 2 XU
I 3L 5 ERMEE 5 773, il AT

s, FH ECUE S5 5 5 45 S BB N AR T 39 15 3, B0dR 3 5 i XU AT
Ao F R Ao E T AR R, E B R R s T &
U WA EEOEE ., SEEAERLE TN, K5 e g

O BB QRIS B SLEMRE)  RCBOR 5 ) 2021 455 12,
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SRR, AT REFE AT IR A S BRI R, XBRERIER H L LW
s B ARG B R 3 14 30 25 I B AL —— (B S xeh L I0) AT S A A R AT
Rk 4R kAR

H T B 52 By A ML A 5 B RS AT 7E A0 B AR B AT AR
A, LASE B Ve R RE M R DA AL & o 30 Rl 45 4 M 1Y o) 82 5 oK = B d
Ao TR R R AT EE A AL, I 47 6], [ P 4% 3 2 23 4fE Bl 2 i B4 52
5 B 838 oy 5 A B v i B I H 35 38 1 I 2 A 52 B dE LA TE IR 1) (R
5.0 HieEE N BRSO E IR, A e R R E P g )
Gt MM EZH N T ERa, EE2EHRBRH K, IFREMFS
132 5 PR T B S 5 R %5 (I An B v e %) 2

$e 1 I 55 K 208 B TR T 32 5 B v i 3 ERI 51 01, HAE %k
G NI Z 50 AN SR BUR R T 698 8 R ST 5 BT s RO R A A
o 2 A B AR T3 N 28 By AR T OF- £ U G AN K BT A2 B i 51 IR 4 f
Lo AN BE R 2B ANE A 25, R — R,
B AT RN A 5 BB R GEAR TR FIZE 5 47 A A, (R i T
RIS A, A L2 N IR 4 0 £ 78 38 5 B 3% W T Jé B4 22
Sy KT 5E By AR AR B A1 52 5 B W Y G BT UM . X B AT LR
HAE 5y T A5 9 58 5y B S S A B

AT BEATL 5 A5 LA i E %2 4 ok 1) 77 X T 52 55 BT L il 3 4 A 340, 249 R
NREAL R TR TR 2 5 BT, 10 75 22 58 73 0928 IE R S AR T o B 488 3 208G 52 5 1
SIE B AN EAN 2 T UL By, 5525 B4 5 B 86 58 5 % s ML
WA AT A AR BT R A Th R e R B R 2. E L, SN
38 5y AT B T ORIE 4 A W ML RO TE A TF GBI, R K 7 e R
) 4 35 P R A A 37 P9 52 5, [ 9 ol BE TR T 28 5 BIT B £ A1), L o ml Ohy it 44

@ $EFIT,2020 4F X5 AR S R EARIEL S T B S 4% . $E
R 24 23 18 Bp 4 RN T Z2 15 I K rE B R BB A 9 Bt . (i R S B 2022 4F [
o SEEERARAE Y , H 31 B, i K BB MY https . //www. doc88. com/p-94087802708426.
himl, SR V7R H #:2023 41 H 2 H,

@ BWTBER (S AR
Xty BRCIR ) 2022 R4 2

BB ER TGP S E A e 5k ®
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BERAHENES SRR |

1E 55 5T 4t 2 5K 35 3 AR X i —— U R SR 5 by i 7R #4804 il B s 9 4K
AR MBI 2R THE, B, SN EN T BN, E 5
THAR 5 ER A R KIE, &5, Bl MNAER Y Bl
e EW R IT A AT, 2 A B T8 MAZ 5 4 a0 A e O A AL
18 TAH G N BHE 2 5 B 2 T EE AL, Al Xt 3550 52 5 7= A 51 = 4R
F, B B K Y R N T 3 3 A 7 2 AT BOHE 22 B 1 S e B R AT O B R
O

NG

(2 A AR ) — SC e 30T 285 B8 Ak A I A — Bt B R Ok, Bk
Fa AT MR T 55

WMRELEREFEZFHAEAIANA BRREZA A, NES
FEAERW(AloHERR %F FARF)NTHIERA, LL4
E-—FMAEFER, EW&RNER - LM F X UK Ef#ANR
HEEFEAM ERLEEIELFAHF RN CARERAZ R L4, bk
HERAXTEEHZC FIXBIAFTRIHETA, ATHE —ARA (K
HWR L ER — M EFEER) O RAR, KT RN AT A L 7 &
WHABR—RRAEREFT FF 2F AR FXTHATR
FHER,9

TEFRFE K X Bl AT LLGEWR 4R T (b 23 A () B30) Xof 326 76 2400 1 32 1
SUF MR MM LTI, bR b, BT R D kR A
(property rights) , /& I BT A€ B9 X Rl 8 AR TR I 3 X E B AT A AL
A A 2 s A AR G R B B IR AE RS BRI E eI & i AE BT LA

O EH—BHIIE, S T (E AR R ER M 2R R AR Ok
F)2023 5 2 1,

@ See R.H. Coase, “The Problem of Social Cost,” The Journal of Law and Economics,
Vol. 3, 1960, p.44.
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FHA =R B2 KR X7 A E XL LA RS R E
BRI {E B AR IR

HIRCHE R B T S X M B Y JE R R C N EERAY, IE A0k
Zie A T2 TT R UIHR R B9, B A M E R IR E R R B A 7E A H
PRALBRAT O R 5 EMRIE “ BRI H——JC KR AR oy A =
ZUHME.Y BRAR AN, B 8 B4 b BRAT O A B R AT FLAL, S B R AR
B ) B —— B B R il — R A

17V R B AR, A U B A, S R A R BT A RO K
PRI R, G0 Rk s B0 B =R i g i A BT ok, 8 4
FATREAR I , H I RARRI B 36, T BETFUN H & 2 B b B AT o8 )2 T Y
Mo RN — R H U ATEBL TR T, 2T HERm
JE 856 5 = IR BN M A B XM R PLERN B, < IERR T AL,

@ WA GRS A FE I AT ) B A R A SR L) B R B R
Y2018 4EE5 1 4 0 0 . (B 32 W = AL . NI R ES M BT A 4540 ), (R ik
#2022 F5H 2 ¥,

@ See R.H. Coase, “The Problem of Social Cost,” The Journal of Law and Economics,
Vol. 3, 1960, p. 19.
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FERHT T 1960 4F & 2 1 (At 23 A ) 1) w9 oK U0 3 F0 88 51 T i g
+ LA H L K E AF /R ( Wesley Newcomb Hohfeld) £ 15, # &,
FEAH A 5 BT A9 JC A AR O RS B 2 R 3, R /R X IR E R
SEUAR T RN, XA GE AR FHARAREEA, &
T W rEZNERAE FEREAR R M —F L ikEy”
RR . RIS AR BRI R BT, b T8 2T AR G b 9 1 4 43
s A] B S ) BLREUEE B2 B, LA VR AR AT o 3 B Y A TR E Mo
AT R BB PR TR R REHE |, At DR 0 5 2 (] Ao 6 A B e A B
HEAT 4 A FIIR AR

{ELIE S ROA HE R T E JE R AN T, A i AL E
JERARE , (B R BT LB [R) " AR IR A R B AE R B4R I A A Gk
RS AR R A T LS HESR (LT R AR BB AR /RFEMESL "), SR
A ORTE B A B R AR A, 7E BRI A% b B B R
THERZEX AN Mgk EmEE, mE, —FAENHZmILTETE
VEHC, BORH S BT A B 2 1 A, A (R B R TR A S L R 7 50 o K
B, S e Bl A AL, FR B S0 B AUR I, WET AT IR, A
S0 R 224 10N I A A% G 1 I P AL L, LT AR R ) A {1 R A SR
FH R Wi« LR 0 R, fE BRI R 35 5 3h o6 R 2 17 B4
FAL B BN 2 LB 22 2 U HI I A 400 SR ) P 4% ik B A S r
BOE AL e Rt B, T H H IS Al B BB A A T R A 3F R 1
B FEIE

B — & BTHE TR IS . AR LL T A 8 & R B HE 32 22 A1,
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TR, AP LTS L LR IR IR TEHE R L S ik
AP, d R ok T BRI AR SRR, Z R
), A AF R PE AR AT 502 N E 8 65 B L A, 270 ok K iy
BeoliA , EA TR FRAY SR BORARF A9 - 7 B i SOR B AR R Bodis
BT R v 1 N AS 5 2% o 3 3E AR PR 2R O — Fh A A SUR Y 43
P TR —— 2 D AN 75 2 aa B Tk A A 4 (7] N 5 55 ) L £
B, Sl i 17, WSk PR b AR O — e R B R R R TEAE S iR
PR T W S R AR B SR AT T AR, IRE
72— R oy EEA O A B R AR R TEAE R T8 0 OC R A AR
A B T I [R)RE A B T AT A S B AR TR 2 1 T R A R R
[ AR ALV B A 5 2R

BURITE G &

BAF/RIEAEZRAE 1990 U h AT 3£ H 51 B EHY B K 5 K f %
RESCEMERMESERZERE KR, BITEWOEFS, LR E¥EE
MR oz T Rk 2t B4, skok @iask e — 226, #2
A R B R R R TERE S R A S FE X RIE SR R B 4T
R NATH AR SRGET “ " FEBE, X 5% ERE
PG Y oK (E 8 T 1k o U L iR 2l 14 g A R R R B | T
U AR M A B R [ AR A 1 A

HEFERIEHEZ A X TGS R BUR MBI TE? BN, E
JE R FEAE 20 5K 42 44t be R A Tk R A R T B LD IR A S —— T X

O WER ORI R E R R E A LRI ), B P AR 2R ) 1990 4R 1

=

@  E W R AT S R - B A 20 AT kA R ) AL TR S AR 2020 4E AR
@ TR (R RART T8 EREMSEROKI), B (P F) 2020
A3
@ sROKfE (REWEE (ZEDER AR KREEEE FARE) (RTIM) .




> 154 | EepA. HERAS SRR |

EERBERE-FIER E LAY E AR T8, gt g 0 (13
S, R AE T iR A ME T | JE R 1 TE B 45 SCRT B R At R X 5k 2
BRIE A 3 S0 M RIS TE 20 th4D b2 it d ot 36 BE 7 , 2 0k 1
ML ENHK @

TEEAE/RFEE R LA F Ay [A) B R w2 A& ER AL T X
LB AR, Bl R E QR A EWF LM
“WF =" (property) #1“ & [A]” ( contract) , ¥ # 5 “ WM Pk LR " f1“ & F
BERXARTRA—R, HERREN, FESHEAR, ERXRIFLEN
AR R A ROEAR AR A S 18 B R S BRI AR 0 @R, AN H R
JoA& (incorporeal) , H R fERR E M EH TS F T AM KM EMN.® BT Z,
5 IATEE B 09 AL £ BB — R R RN vk R A X
FEAer - R ES" SEAE AR TP I R B RUR | 55 ST AR S5 & B AN X 0 & B
WA p B MEY” LW E TEREASAZRBRENXR—FTE
IR IS “ P R R 7 (jural relations ) Z H1 A" REVE A R fF .

e LR b AR KBRS Tt /NS DU X O R A R R AR 3 A
HEZE, Hh N5 A Z B AT 7E 36 2 L AFAERY ZJC (dyadic) X R A R @,

(1) “iERAL (claim) —* X 55" (duty) : — 7 H BER 5 — 7 1A 5K
ANE Ry 100 55— J5 %k LR HE 1) 55 AR E X 7 i SR AR M BN E R

(2) “HH" (privilege) —“ i RKAL" (no right) . — F A H HEHEE
R EANE R T 55— J7 To U SRR L B 5K %t 75 AR R 5l

(3) “BUA" (power) —“ T FH™ (liability) ; —J5 FA AT AL 7, 54

@ Pierre Schlag, “How to Do Things with Hohfeld,” Law and Contemporary Problems,
Vol. 78, No. 1, 2015, p. 189.

@ flw, FEANEEREIELREL EEHRE LS - EEBSREM T ZHEE
fifi . Felix Cohen, *Transcendental Nonsense,” Columbia Law Review, Vol.35, 1935, pp. 828-
829.

3 Wesley Newcomb Hohfeld, “Some Fundamental Legal Conceptions as Applied in Judi-
cial Reasoning,” Yale Law Journal, Vol. 23, 1913, pp.21-24.

@  See ibid. ; Wesley Newcomb Hohfeld, * Fundamental Legal Conceptions as Applied in
Judicial Reasoning,” Yale Law Journal, Vol.26, 1917, pp.710-770. HAMESTXHMEE S
AREA M R & KO AR A . W& (EERA MR A SRR H
(il 54t 2 R IE)2014 455 3 .
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JiH B B —JT BrAb By B R &R T oy — T WU 7 RS2 O AT S AL A ok
R N Y =E S

(4) “¥847 (immunity) —“ JCHE 717 ( disability) : — /7 °] 5k B & Br
Wb PTE R R R AN I — 05 B 5 AT U T 53 — J7 MG ) ik A A 4R R Oy
“THETIT

FEIRAEAE A ANASEE R B O — 1K (sui generis) By F /M S, B4 AT
EAEWHT EREREXRPMEEE L, Fln, FEEIE/RERER D FHLE
B AR B — I LR R S BORAE S R 557 (duty ) |, U 356 5 Y
AR CER (claim) Z2XE L, RZIFRV 80 F, HE ERRE —
ANFET RS W Al N BA T T SR R A O FOR S B9 11 4H (liability ) | B3 T
AHRIT" (power) ZTLHE L, RZINK, BT 0L, B TR AE /R EMESR,
WA NS ANZ BB AR A T T 8 skt 2R s BB RLR]
i T AR K £ b A Hh ARG RS B W) AU 43 B AL S A 1
CRMR R EETEEREELMRAMUHER, 2LHER
MM IRy 2

FEIE /R T AE 28 32 7K F U o 9 AL £ ( ablements ) 48 78 1 10 7o 125 2 171
Z (disablements) & , B AL G RY “AUH " L F 7 “FAL" FME, EIE
IRAEAR 5| K s ], 46 Y BUOR]” — 8] W gk 2 X ANE B R —igidh L
AR PR =R [ A AR, B R BOA R HEE R R . B, R
HACBUH” (right) ,HERBRERZHMHNHERF AT HEN A K"
(privilege ) , W 2> 7 B9 Fi5 12 W] BB A2 , 2 T ok S HEIR 905 N B AT 17 B
AERA L5 (duty) —/REX N TIHEEN Bl 7, &L AE
R TERAH” (no right) .3

Mk T BRI A R AR R EE R A E M IfE. B

@ Pierre Schlag, “How to Do Things with Hohfeld,” Law and Contemporary Problems,
Vol. 78, No. 1, 2015, p. 189.

D B AR ALY X R AT T 0 B R R 40K, B Coh Sk 2 )
2020 455 3 .

@ See Wesley Newcomb Hohfeld, “Some Fundamental Legal Conceptions as Applied in
Judicial Reasoning,” Yale Law Journal, Vol. 23, 1913, pp. 33-37.
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FE IR FEAE 28 rp (1 DO X OC 2, JF AS B 42 0T o ¥ 40 98 5 B i A9 5
ST TR R AR AE ERNAEN BN AT, i —k, X —HE
B b fF B “BIAEMET (generative ) , A Y B N Rl #5 B B O ROE
AR B fn sk k£ 3 gk A SRR FEAE R BRI X AU, H
AT 2 3 B FR AR O RUR T g BT A RO B A B O R — 3 B K
1 KA (right) 5 Ir A AN A5 1Y BT A 3R 38 1 SR A (right) % 472 2 % B
RIRR Y AR R BT AR Wl — RIVEFFREERLRAS
1M, BB A AN AE 5 A 3 1A B 56 FR e B X 5 B8 SR AL L H R AL
R G, e i g AH O = (R R $H 3 55 TCid KA R FIERE 77 .2 [R5
G iR T A AN ZA <X Gin rem) S, NN W H 58 152
5 ) P9 At A 4 22 18] 89 8k 0GR 91 40 BT A AN T i) At AT 3R
ARYE LA, BMANX TARAT AR ER LS, AR
— WA, XN (in persona) 5“3 (in rem ) B8R 73 BF 2 WL TH R @)
XA Bh T RS 40 MR R W ACR A TE R P LS L, Bl — A
BT E, T AR = A A E A FE B R B i (privilege) , 3 Of M
B O XX JUAE I A 049 B 1) B HR (privilege ) |, [ I SO A7 32 K H At 24
NS B0 ) 0 1 5K B (right ) ——F& 2 U0 1 167 B8 0 A AL I A9 A 4 R
(bundle of entitlements) , HSEA[ 1% MR KB A —" M EIERMEM 45, A
Bl T FR AT B 4 3 3 A O AL R BT R AL Y LSS

AT AT A , DUE IR R EAE R R S S AL A 5 o B 7E BUHE AL
FX AR B TS b D7 s A MR 00 S8, 9 BOR AS RA J F AE T A pL
&, BT EERGEL, “r A A" a8 B e gl —igd X

® sk (R R B A P AU
EH 1M,

@ KK (AR C RARRT B TR E REM SR MR, (P Ak ) 2020
L3,

® FEEIERERIEULT N R (multital ) 56 & Fl* 2 &7 (paucital ) 2 F # X
5l Wesley Newcomb Hohfeld, “Fundamental Legal Conceptions as Applied in Judicial Reason-
ing,” Yale Law Journal, Vol.26, 1917, p.712.

G AL = A5 B BB ) B K% %) 2020
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TR TR, RS YA AR B AR AL AR A O AU
FrA B AL B AR BRI N R RS R KAG 2 24, R
RESE AR AR A AR B A TR 17 SE B — Mt B A, B JE R B AE 42
A BT RATT TUENSE BB ¢ 2 2 1, B AR 5000 16 7 58 U A A
WEAR B, 25 A LUBE A AR 80 AR ™ o £ S b, B4R
MEAEZRAE T S R TR R B (Ex HoE B AR AR 5e 4y | A 3

AR LR SR W 0% & AL

X—FEICE A A NE BRI b s TR, R 2 JE R fEAE
ZRAE R BOR 0] B 4 1 B g k@

PTARE ﬁ?F%'JT“EVJ%E‘Pﬂ«E FEALEAAF SR B LA A R
A & e @ ~%ﬂﬁiﬁf%ﬁiﬁﬁ’ijﬂfi‘i?ﬁ*ﬁﬁ’lﬁh#ﬁﬂﬁ*tEI’J“M
FERL” (property rule)® {HIX IS T A A5 B R 3  EE jﬂ")\&'&h?T
PRARK A, DAEBRIPEERAE B2 ME LD AFE

@ See Aaron Perzanowski & Jason Schultz, The End of Ownership : Personal Property in the
Digital Economy, The MIT Press, 2016.

@ b DR CRBE AR B HE AL ) B RE IR ) B AT ) 2019 AR ER S M iF
A OB AR GG 5 RE 4 5K ) , B BUE IR 1R ) 2021 4R 55 4 39, X Unfl e | BE N
T GHIREBE MR X AR A —RIBER R E W RE) , 8O EE#IT
W)2020 455 2 01 T WA (s SRR S A R 5 3 S LE ) L B R 2 ) 2018 4
%6,

@ £ 20 tH22 70 AR AAF B AR ] BRI W L B0 A B0 A A S A 56 R 2 3E R 1 AE
ZEMMLL 54T, See e. g. Layman E. Allen, “Formalizing Hohfeldian Analysis to Clarify the Multi-
ple Senses of ‘Legal Right’: A Powerful Lens for the Electronic Age,” Southern California Law
Review, Vol. 48, 1974.

@ (P ARIEMEANSAF BRSO (LT REARCNRE)) % 13 FZAE“BUSSA
[l R A HoA Tk R R AT AL A AR B AR TR 4 14 SR RE A AR 2 R 4
AT AE R EGHE T AR AR RS,

% Guido Calabresi and A. Douglas Melamed: “Property Rules, Liability Rules, and Inal-
ienability: One View of the Cathedral,” Harvard Law Review, Vol. 85, 1972, pp. 1106-1110.
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Fo AARBFR PG EED], LR O 8 ERE LU, 1 KR
W B AR FZME T IR QP —UIF 8 it T B 4 407 Be B JL-F-#8 el
WK AR 2 AL A CE S, IF SRR AR %A AR BE L2 A,
A NAE BB A E R R R R, AR R T R A R (e A
"), T3 R AT RE A A A ROBERE — P T 3 J (9 I P AL

BA NS5 B AL H ¥ 2 (6] [l 8 02 75 [F) 500 AT B8 7™ A= 69 #2820 e G
LR UABT EAERRRAE, FEFREER, TUER LA
B, JSCTE MU AEFT AL B T 5 SR A AL S (8], —— X 1A 16 L BE XS
o7 4t R 58 H AR TR AR < 4RI A S5 A e AR ABE A&, B HL X i Y SE A
BUH BR A, A AR T T S R =S R 2 4k 7 B2 B

Bl—AMREVE BEARBTEEAREEAFRERAEZNT
RENMABEWHSEN, EXTEEREERGRT, T H A4
BRHE  FEABXAXNEFGZTANNGE, RN EAFKA, #
W o ANEAGEERFEARYE AR EEM ECENEEAAN"LE
MEEHO L BXHHAEEZTR, RFAARERGLEN B &
(privilege) , T & & A & K 3 7 K BB & 1T A 0915 K AX (right) , B
ARMREAF T AEEFHY MNAEHXZTHNEEEXRMNARER
B L R B iE K AX (right) .

BlZ A MREYE 15 FAENMAARBELBENMARGE N
BE, SREFEFREER HEREEMA4MNLEXZTHE — &
WA (power) , — B AT, N AL B & 1 # AL E &K B B (privi-
lege) , MM EHMNMAF AL FHLELERELE N XS (duty), EwR

D (MREDE 4 5D NMF B L 7 & A O A s 5 2 R B0 TR g
BARAA LB AEMED AEFEALEEENFL "

@ Bl gy B ST RO, A R N R S L E R B IE B A B R B £ T AT,
Jorge L. Contreras, “The False Promise of Health Data Ownership,” New York University Law
Review, Vol. 94, 2019, p. 655.

@ (MREYE 13 K(TH),

@ (AR 13 (W)
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REBEHLWERAERGCERBAZZ TLAE, WAAARKE XL EH
WEE, ME=ZFAAZH? REL LA L EBEHFEAE =T
(FEAFHBRT")RBEEALENNMNAGER, FEZBAENMALE
HEMFAERERRE, MUAALBHF LN ERRAZE FF=F
HHANMAZHETLEREEWE H (privilege) . L L EHFEMAZ
B EF=ZFENMNAZHE, EA - BEE—LERKR"EHEXEZ,
ARFEE IS AL BHHEREN ERAEHHRLEZXTELFT K
TR ZWER S (power) , X BB Bt 8 8 = 74T T &K A (power) ?
BENAELAREEEREHLAEALE AU NLEHFNEGEE =
FHEFR , EMARFLHMAAELRENERNENEZ T EAF
EXATHEE, EHEAENMNARERLER“ N2 HR"RHE, 4
BEADFTRORALETE, B, £ETFTISEFRAE“PARBEL
BHNYRFEERNBEREN TR, FEER TR, L LG4
MMAREHDEABECEER AR B AR TN BELT,

BrA A5 BAL PRI — M R LG A, (AR i) mll— 26455 7€ ] LA 1
MRLRE | [RIRE AT 45 & B A /R FEHE 2R 75 B K vhol PG — 22 AR 7 .
fan, (A RIE) 5 24 ZAE , — X T AR R Z A Sh btk R 1Y
R BESR T AU, (HE DA A3k o, oA BRI K H
TERIR B RS SH B2 AR AR A AR B AYIE R AL (right) 7 2
FLHTXT A Bh PR SR AR G LUK IS D 3 R, $H D H A e B9 2R e i L
IR A XU 0 (H AR 0 A 2 Bl 5 AT RE R R RO BLAR B SR £ e O A B LU
PR T AR T AR 7 T 1A s bR S AR . BN, B X5 VO 8 i A7 A
U SR A A REE SR R E e A 1 B A5 B d A TE A A AL T
AT ER O AR A B R A B O D A S R R A 18 2

B NAF BRI R E VSR WA AR R (H SR EEHm ot
FLAIRE 7S AR R4 E O IN J Bi], AS XEAEL UL, B AR 35 A O A R

1D See e. g. Virginia Eubanks, Automating Inequality : How High-Tech Tools Profile, Police

and Punish the Poor, St. Martin’s Press, 2018.
@ WU GEEMMEE) , BCHEERFIR)2021 F5 1 H.
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Al X 3 E BT AAL A7, Fis B8 FE b DL 22 g R 45 o KR b B e
KA LW —RIGERLHEE EELERRK, BEZ ERENASL
HECRZM, B CERARM , BT, % A3H BURF S VLA E A
EEGIA,FREBENSA SHEEMBEER Z MM EBEXRME, i,
TR I B LA R E SR ME B AL B3 A E i ML AL AT N B AL AT (power) |
Ak B3 %of N7 A7 67U (liability ) | B 7E W B AL A A S ML A B A
PR 48 W A ML 3 SR A (right) JB AT BAR S IE R 31 L 55 (duty) ¥, o]
BT 15 B AT 2 H A A A2 HE 1 9T (power) 26 4R JG W 2R A 5
W LA TR) T B 3 SR AL — 557 6 & | B Al i K IR % KTk B it 4b 3%
ERL s B
RAEEIFREAER OGS LTS AR 8 oy £9 MHHE A, LN
Mg — B EXRMES TEATHEE—aFm A R ML T —H
TLRUE B U FATE T S ) B2 AL 8 5 B R BEAR , R ¥,
Il A~ A A5 2 PR AP 1 B2 Ok 156, AR B Y 7R VA AR MR TS B A FA AR
K552 5@ g0F ol (B IERERER LR NG BRI R R E R, 2
A 1A 1) B 2 3 A [ 7 S 0% vk R O R M B 0 0 G R I 2%, e []
S ECRE XL EARE R E R AR 4R R A [ R A A FE 2K 6
H, MEET MM, AL NG BRI BN A BAEW EEER
A5 Bk (transformative ) 1Y, {H 7 B SCAb A7 2 A PR bE g . B 40, 56 E ik |,
INRA T LS B R AR (constitutional right to information priva-
cy) , BAFEEY B b, X 9K 5 MR R %8 ¥ M SCOF B ) R AR A

@ CMRIZEEE 64 5 A NG B AL HE I 2 i PR SRR U B , 7 B ol TR R B AR

@  (MREEYEE 65 A% LRI LR AR AY BT K 1 K R A B O R b R 2 RS R
Ber ALY

@ (B E A R i, 2 R AERE B 5B A 7k L %5 . Wesley Newcomb Ho-
hfeld, “Some Fundamental Legal Conceptions as Applied in Judicial Reasoning,” Yale Law Jour-
nal, Vol. 23, 1913, p.53.

» ZREHH (DAGEERGRY X5 LRI BT EE%))2021 4F5 1 #8; T
B (D ANRERRIPE R R EE M)  BROEEEF)2021 45 3 1,

& See Daniel J. Solove & Paul M. Schwartz, Information Privacy Law (5th ed. ), Wolters
Kluwer, 2015, pp. 566-567. 5 ¥ 5 % i B i i 4 ) - © WA 8 7 % 5 L A9 R 3R B RA AR ((deci-
sional privacy) (X 5 % % 2 A5 B REASURR
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B A REARAAEREN Y BALELHZE, b TN A K
b R T B Ak B A B AT A BSR4 — R VA BOR) e
FREE SR N PR O S B 2y B 5 BUR A9 B3l i AR sk Ok — o6 B Ak G
R(M“HERBR—XF"RER),?

A Il 3 4 2 BE B O £ 5L

G B i RO AR O A P B R R A S Al B RO A R B A Al
3 T Al AT B0 Ak PR A A A U R O G AR RO B IR A R, HOHK
W0 6 A b 78 & F 40 {6 3 I B R OE TR R A b B A R AT
I 2 A X i L 5 A 0 A U 7 AL Tk HE S BT A v R R B T
55 R < PR S AR T R A A T Al R L

o BRI R A 2 AR G 7 AUE B A T o B A R L, B
318 A A 4 b B A R T AR A R R AR I RUR] (A KRB B
2 FF AR AL ) © (0 BE A5 52 0 7 09 UL 5 01 ) 1K R A, RISE AT T2 88
WA 7 ) B iy, Pt — 20 U G MM U R) VR AT R Al B R R A B R
A, © i T B R R Rl R R A B IO I B, BT SCR B, 3 ik

@ Article 8, Charter of Fundamental Rights of the European Union.

@ Lior Jacob Strahilevitz, “ Reunifying Privacy Law,” California Law Review, Vol. 98,
2010, pp.2016-2018.

@ FlnS 0T B CGERNEE SR BRI ) (M R L) 2017 4R 2
.

@ Bl TAEH T 20204 5 A 13 H &ML T Tk KEHE R R 1E S E L) Bl i
B Aol R B PR A R E AN TE AL R B X LA SE B S S A A ()R I A A B A
P B Al B AT Ml 0 B A g A LT L

® A CRBE A PR A 0 B RS ), B R 5T ) 2019 4E55 5 1.

® HTE . GEEEAEA) , B EER)2020 458 11 8. See Jeffrey Ritter &
Anna Mayer, “Regulating Data as Property: A New Construct for Moving Forward,” Duke Law &
Technology Review, Vol. 16, 2017, pp.220-269.
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Bidh & 38 Pk O T A = B RAL AR FAG I T fHH
DR LI, 50 G it HAEAE IR E A IE M52 9 A7 0, AREIR I E W= AU B
P — 5T B AT R 2

3K — G 14 JE A WL 5, AT 2 1 B BUAT: 55 AN o RE B W A A ol A7 TE I
AL, PR B AR IERTERE SR B LA VDA HTBL a8 DLW 7 AL SE 3 i
S TE G LA I J5 AR B 1R 0 BR HOC R AR M RTAY BK
T MET 28 57 BUIR I A, 56 28 ARG 1 B A7 B Tk R ATT B3 O R AR M 8 %
“ KU g AW iR R AT

1l 5 I R BUAE 5

I I g i L AR5 A7 5008 i AL 1 22 8 A7) 2R 2 3 Y, 1E A ol 50808 R
SE I ANAE < BH A v R A T DA A —— LR KRB B A —&
HOF RS AR A M EBAE SR A USSR M i, AR AT LA IR 4E & 5 —
i e Z T A AR P SEBR b TR TE E W AR B T AR 4l
— LR o HA L] Sy i 3RO B HL R B St A R . Z B LA
J2 PR B0 B B R O T SE A (HA T R SR B S B S i (E
B A AR SR & R (S PR B A B L) |
PR B ) R (R SIR %) ST E R R (R DRI IR Y
R 2k ) B 22 A 2 MUV ( TLHK I B 3 48 0A AT A robots BIMISC) 45 L ) 45 il
B R I (access control ) , L L A4 ™ 5 B sl AR B G n[ 47,0 AL
1 R T [ R A 8 Dy A ol 208 5 2 0 0 K000 7 ol 4 (3L T 9 2 SO A 5 BV OE X

@ A B AR = R AU R B R R ) B KL %) 2019 4R
4.

@ RO GEREE AR N EE AR, B A 2R ) 2018 AR5 3 M B T
B GREUE 25 AL 3O F AR 222020 45 11 4]

® W (BB Sk 60 £6% 13 B 5 60 B HE R ) | B S I AT ) 2019 G
44

1 Charles I. Jones & Christopher Toneti, “Nonrivalry and the Economics of Data,” Amer-
ican Economic Review, Vol. 110, 2020, p.2821. Xf i 3% " 04 2K BU T A 93118, B WL Daniel
L. Rubinfeld & Michal S. Gal, " Access Barriers to Big Data,” Arizona Law Review, Vol. 59,
2017, pp. 339-381,
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R 42 K 3 0 77 AL A AT B I SR I 2K I 2% R AR i 4 H
Tt , 73X 2 4 it AS (5 AR N XS R & WL b [ A Xt 48 E R R
B )

BT Bk RATRAARGEINA , Bl K 58 B W 7= BRI R 11 0 4 i 548 i
Gy b AL T RE TR BRRE o A8 4 b B048 SR R)
I, 3 AT AR A H LRk 3 A A Ml X HCHIE AR A S B 4 o) g A ]
PR AME AR G R  IXAIIE B G JR N 2 ST MY ol = AE — 8 PR b 1K BE
RS, IE W0 SR FET W 7= (property ) — I8 B B 15, 3X A~ 1] BE
TRFREY), NAEFRE AR B ZFH LT RMEFE @ ERFETT, —
Al 2 WA R R AR R R, W DL (HOR AR Rk S Ho A 32
(] | 900107 24 A7 A2 W 7 BOE 8 Xf R ) — RINIER G R FlinFefi ok EH %
SR H A Al 3F 22 BRAUR A4 R BY 18 SR AL (right) o 2R A5 N 2 A7 H 3K
o H A AR OCTE JEOC R 75 B2 TR Wt R PO B 45 & B0 18 3% 48 0 43 i
HEER,

(0 R R AT L TA A 2 AR AT A oMl X R A o o o U 9k R T
ZIEW A M SR Z B E R G R RE NI A —TE
KB (1) FpA A BATES A B8 A i (privilege) , 28 Ak
7 S B TCIE K AL (no right) , H (2) FR B4 b A5 38 1 € B2 FF 5504 45
LA RS FHE A9 B B (privilege ) , FF A 4 Mk 7R TEALIE 2K (no right)
R AR, H2 A gk — P R A KR
A A Ml AN 5 A B A il BEL 1 I BROBCHE 19 1 SR AL (right ) |, 15 A7 4k
XF B # A AN BB 55 (duty) , 540 8 T I KA (no right) B, 1t
Tt A (1) B R R 5] (B 250 = A 09 hiQ Labs v. LinkedIn & BRI

O S WAHE S (FE 55 RG] 2Z 8] B R 8Y w3 R RS SR B R A ) (e
SREAE)2019 4EHE 4 W1, TR FH IR F AR TRE S MBE A XHEFITREFER
P n 2 A B8 AT BE A & B R A LU A S B E s B L SRS . (OO IE B
A R D BT R N AT PR B ), B WA M, https://www. caixin. com/2021-08-21/
101758209 html, 3 J5 Vi 7] H 1§ :2023 4 6 H 28 H .

@ Wesley Newcomb Hohfeld, “Some Fundamental Legal Conceptions as Applied in Judi-
cial Reasoning,” Yale Law Journal, Vol. 23, 1913, pp.21-25.




> 164 | EERA HERAS STER |

M X 32 BE X LinkedIn % (945 (- BHEE hiQ fif FIIE dL 254 VX Fp AL,
S X} LinkedIn 8 i 35 AR 5 i 8008 68 71 09 S R ¥ . B4R (R E hiQ
Labs £ TEHX [ Hi ( privilege) , LinkedIn XF It TG 1& R AL (no right) 2, 145 %
Y535 2 B AR e 1 1 Pl (privilege ) , I AR #5475 T AT, R S A A
B B, PRE A b b i U AR R A Ak B RE T R BCHE  E Y ME R A N
BR,

1 B #E B K F SR Bl RER T A2

R IE— A5 s Ak A b 1 AU R, BR B SR A BRI ORI
25 B =Fh e it i, MR S E Ek, A Z
1T Rl 2 T A R A L2 R T I SE b A BOE R, E B AR AR IR — sk
ARG B« o (o) R M 25 40, B R I AL SR, AN R CE Al &
B h A FREE Y TS — T Al 18] BHE 22 B A aE Pl A
TG, 148 KB 38 5 I S 4 0 AN 0D, X R F s R B = | 24 i Al 4
BT AU 8050 E IR N RE B Fr A Ak S AR A b 22 E] Y
“RLH1 (power) —TfAHH (liability) " X R, LRI EAN N K ERFHE S HZ
6] A 56 00 FR BCRN 4 FH (9 H i (privilege ) — JG i K AL (no right) ™, M 3K
A Az o 1 FREGFFA B S . Sk, 500 & 52 3089 % 2 Hs
B T LA S — o Ry v E 28 B T i At 00 B W B M A SRR B R A AL
WU PR 25, S B mT AR A X b SR Ml ] R O R A E

U hiQ Labs, Inc. v. LinkedIn Corp, 938 F.3d 985 (9th Cir. 2019). X EE kb
2021 4E K 53 — AN B CFAA (52 0 i 5 48RS 1 55 JLIE ik Be i e i iz Rk M dE o |
JoHCELH T SE LinkedIn SR IR B2 A By 450 55 5 A0 42 O R S5 A 45 2 45 AL LLGE hiQ A9 € HR &Y
PAT MR A R KL AL Petition Granted, LinkedIn Corp. v. hiQ Labs, Inc. , 19-1116
(Sup. Ct. June 14, 2021).

2 Wesley Newcomb Hohfeld, “Some Fundamental Legal Conceptions as Applied in Judi-
cial Reasoning,” Yale Law Journal, Vol. 23, 1913, pp. 32-33.

3 G, R e KRB R A B AR B AR 2 R ) 2018 4SS 3
T 2358 (R BAE 3 5 5 50 F A AR B W 7™ ALY 43 B 5 92 AL ) , 2 (L2712 ) 2019 4R 58
6 1 5 #2 Dk . (R BOHE A BRAHE fth A O S 6 338 ) | 8 (R F F58) 2019 4F465 5 1,

@  Katharina Pistor, *Rule by Data: The End of Markets?,” Law and Contemporary Prob-
lems, Vol. 83, 2020, p. 111.
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BAEZ A0, Fe A Aok “ SZ B AR 0] LKL ZE 5 " 19« 1 7= 4L
g "V S A O A S R B AR A B B R X AR = 1 HE At 3 2R AL
(right)E’Jﬂj](power)? X SR B W 7R A A, R Ab R BE Ty R A BT AL B
FEY 53 BE 3 1 3 5

] A, Lr’rﬁ%%ﬂ Al 8] B3 AL S 5 B KB A2 oy BT 32 A7 A6 B0 S5 IE
I ) S PR3, — RAERE RN 2, — RERME L, A S i
B PERCR T AR BB R A, KL RILH ST EZ ITCELTE
PRT 18 F AR &  (HEMEX F e ARSI =, e R ad R 2 E
J AR ARG B 3 43 S TR K @i’&ﬁalﬂ%%%ﬂﬂﬂ’&?ﬁﬂmu[ﬂﬁiﬂé
OB iR DRI T S 0 D O R, 5 S IR [ 4R 38 5 BT L ST Ak 2K
P IR A B HLN T E M R MER AR RAE B RMER, I EWE
P ARAE B4 DL T, 35 Al 0 3R BBCA M o B8 9 32 LA # 22 S AR K, 138
W A WREME T, TR B — DRI E8 7 %, 2 XS = F 4
200 — R RR R B0 5 1) 32 S AL EOR B A 4k B AT BEER T B AR
A 75 B B 7 0 LR A A OF B ) S AT A 4 2 A TR M AR A R R
5y , HL3l 2ok B T Al o Wi B i O = S R A R i S L@ X BE RT R E
Fe A Al 1m1 iU I3 2 2R R, o AT OR TE R 25 i W 7= Bt B B i 554
Wah, AMER UL AL 02 IR T A R AR B B R A
b 19 28 HE /R 75 2075 1 5 48 ( disablements ) |, 1M AN & 74 HEAX 25 (ablements )

FEEMR B8 HE, MRS RABIELEESN NN, =
BEAOK B TR VF AT B LB SR A AR TR A Bl b RO T
SR P L DR RE 1) T X R R 7 R 45 F Al R 57 I 45 o SR K Y ¢ 2
FEEE SR T R e K 2 Ui R ok A R T BE AR B R AP Y AR P B SRR B

AR

O BRTRERFETRIFZO)H 40 & BN AR B 48U 0% 3%
B BOHE BT IR IF AR A RR BT AR I W PR A A Sk AR R AT DMK IE AL 5, RS
HHESE N FANTA LY EMBRS,”

@ See Eric A. Posner and E. Glen Weyl, Radical Markets: Uproting Capitalism and De-
mocracy for a Just Society, Princeton University Press, 2018, pp. 55-62.

@  See Katerina Pistor, “Rule by Data: The End of Markets?,” Law and Contemporary
Problems, Vol. 83, 2020, p. 111.
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Y AT P B R IR D A — P BR 2 R A ST Aol AR 7 ROHE TR U R R
B8 B 22 14 YRR il A AN 23 DR iR = A 1) 0 7 AL AR B R ARG A ol 1) S HE A
AT AT A b 6 KO0 3R HR A0 52 P i DS a5, e 2 BOR A it L =
Aok FIF 5 O X 5E . L, 2 B Al Xk B 7 22 5F 1) 32 S 00 R A
A Ml 50405 B B S0 U 7 R 4 Y 0 B R R R

CZERNERTHEN AR HBEEREXER

AV B A | H WO BT A (AR, 2 Al 5 A O P
B P NGB HHERT A7 .2 BRI A B9 Bdis A B 4 T SO 1
BAKAFNES AFSRAEIERFENSANGEEREAMEHEA, =
DAREALHEAR J AT 32 5 W7 0 (BB A B R AR G R W, AR R L
R SE L R AT X 55 I S B Al R S B RO A R AR, R
BWRE N NA HEA 5K B AR W™ A EWRE Dol T HE b, w2
R AE R EHEL b BUR AW R AR B S AR L [R] B Al 9% 78 F 44
]k K R R T A % E

A SCE 4, Bk BE X Al 5 P A N BHs i A A2 A
B IR =R B WO P B 09 A ol 5 S AR P R AR
Jo B Al BR B R O | BR RS ) 2 A R Al R A i K
HAF AL, XA, = B AL K P ORIE RO R A Al 5
YIRS 5 RS 5 R, LA A W AR AR B Aol 2 45 58 4 i SR A [ B, 4l £
PRA RO, FCBA P E B 4. XA LR a1 B A B

@  See Katerina Pistor, *Rule by Data: The End of Markets?,” Law and Contemporary
Problems, Vol. 83, 2020, p. 111.

@ ZWTBER (B FIEIR T —— M W28 T8 5 7 &5 B AUR 5 8 R i), 4
(AR B K5 4R) 2019 4R 58 5

@ o E TR A S A A S R R B AN (L, DL RIS L RE TR T G IR SR B o
B2 0 R A —— B8 W77 AU B AP0 3E ) , 8 EA I8 ) 2020 4E 55 2 L

@ WT B (22 BAR AR 2 A BRI — BB O 37 5% 61 ) 7 080 B AL 119 47
1Y) B RBOA K47 ) 2018 4E55 4 .

® Bl B AR R = AR R B R AR ) R (BEK) 2019 4
%4,
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AT HR R HOR B — B K s S IE G 5 AR B MR Ay AT AR R, 4 T
A A M 52 B 4 ) BOHE AR A AR R A Al AR B ol = R AL, B AL
Rk P42 ), B W) 55 X AR SRR TR

PR A AR B L 5 75 A Al 5 $0OHE O 5% © 3k R — B, W e
CEEBACH A T T PR X 3R BCA b A B AUAS 15 3K BRAY 3 SR AL
(right) , VA KB R REAT Mk AR R BUR B2 1k 0938 K AL (right) , A B T 4l 6
3 5y Xt FH P 7 A 0 AR AR N A AL BE G RN aok B b 3 b T A P AR AR
— XA, X R R R A AR e B BN = s bR, H
e A HE I BT P AT R R AR ﬁEQEIﬂﬁﬂﬁﬁﬁﬂﬂ SR, 54
U B RUME L TEBR R L s T AR b A R e U — IR R SRR AN,
XTFHF‘E’JL[STU\HIEJMKAzT%ﬁéﬂ*—Eﬁﬁﬁ}:i’iﬁﬁiﬂFﬁﬁﬂﬁ
BECAIBCTERUMEE , R ok K, Wi, =\ AR E N iE K
A, HAR AN AR 25 M BOR B A R

MBLSE < TR AN " H A 0 2 2y 3 5 AR W BRIk
TS B A A RAL, R UL, 2 % SO R ik bk LA & R ME R B
HER AL SRRV G MG KA ZEGIFEBAN 8
M EIRE RN R” Z U RS BBAH T, RGP EAUR
T UABI A R AR B BRI, R R RE W, P IR AN
EBRE P 2= R A U $E (liability ) B9AL ST (power) | HE 5 45 4 5241,
O] LA Al R 3K B A Al 22 18] 2 57 3 SR AL (right) — L 55 (duty) 7 %
FHIATE P R G A AR R BUEE . (B 15 4 %t H P BE 9% it Jin 42

SR BN A7 U R T P B9 AT (power) £ IR 55 T S R AR W I A

A B B8l 2

H LA L, < = ERAL B AT %6, A E R 2 nsR A AE B AR, B
ME L SE B Bh . S — o B SELBK, IR GDPR SF MKV i A Sy HEAY AT
HEFL” (portability) , B “ = H A" R« ZHEBZA FFA 46 e 1)
BB AT T B 3 T P BAUR BUBCHE . T 5 AL R I T A A 1
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AL PR O H— R U, FB N A TP SR B G A8 9 AL (pow-
er) , X I AT Al At & 89 545 (Liability ) |, 10 P BE AT 55 T A 97185 3R
B A b 2SR 958 Al FR AR E & 25040 A A% 09 98 SR AL (right ) , 7] {15 28 4R
Bl A #5145 804 19 3 B (privilege ) , FF A Al T3 K AL (no right ) HEBR
AREC, A TR 55 (duty) Be &, 80 28 A R BUE R T T4 7t 19 T8 %
S(?’%‘(duty)o‘Z T S R A HEAUE 2 8 P IR (H 2 1R A Al

B B X P R e R T AR A s G R T i
/\%kﬁkﬁﬁxﬁ IR A R G L S (ol | A A A DR g (5= W ISR S &/
] Al B R P A AT RO B s AR O B R R LY BB TR 55
s, P SR AT A O3 4 5 G VR B T A SR B BT M (L

3 3B A A i 57 AL

A Mb B RO Kt i s A AL = g R REHESH AR, R PR T E Ak
R STIRA M s R, T B R B AR DK, 2 FEL O AR B F
S P ) B KA BT IR (B2 SRR ) AU H O E KR, ~/‘EJ:2§E7§?%
R R R T o P ) 8 B R i 0 2 i, A SRR AR N Bl T i
YR IX — 20 R B R ﬁ’ﬁﬁlﬁ?ﬁ’&%iﬁ%%ﬁﬂhﬁﬁﬁ@m%ﬂ aH

I See Peter Swire & Yianni Lago, “ Why the Right to Data Portability Likely Reduces
Consumer Welfare: Antitrust and Privacy Critique,” Maryland Law Review, Vol. 72, 2013, pp.
335-380; Barbara Engels, “Data portability among online platforms,” [Internet Policy Review,
Vol. 5, 2016, pp. 1-17; THEA (e BEHEHF B LmS5hEEH) , ROERBR)
2020 455 1 4.

D AMREYFEAS KD ANFEREDCAGERBZEHIEEN A AFER LM - 4
NAE B AL N Y SR R Bk 42 R R R N R E X M BIRIT AN
T DT AN

@ Gal & Rubinfeld $& th , BCHE AR (6 7T 845 LA K AT #8645 45 O 11 A9 o 3%, & 2 B0
WHMIGE LN EMEN . Michal S. Gal & Daniel Rubinfeld, *Data Standardization, " NYU
Law Review, Vol. 94 2019, p.755.
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BFFEEBA R B — B AR B A HT 32 . S 4ok, B K st 7y o 10
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i 7, T Btk — A o 3B BT IR 0 A (B R SE B AL KR ORI
LS AT EZ A, BURF OIS 2 3L 800 i T i R

A 2% SE RO AR | ] AR B8 JE A B4, DR e 0 32 06 i . BT i
B2 AE /R TEHEZR A v 0 B B A i R TR FE - AU B #VH R IR
P 5 76 1E 0 R A 20 L RO A (R SR A L ik AR TS RL 25 S PLA R R Bk
A

EREASERALER

“BUR BE LEE BN AE TR R WA R Oy, LR T 5 o
BEE-EEHEEE AR A H R EA RS2 2N, A
B B A B e AR 5 BRSO BA A A i 0 2R W A v T AR
W RA SIS E R O (ASIBR b FAN FE A A Bt R A A HE
L 1 Ak 2R3 Bl SR SN A, TR AR A A R A SRR L T B 2N 3 KO W
HOHEMELEFERTNERBAEZRS S HXERXREREEQLS B
NBESE TE A 2 B P —— B a0 A A3 SR 2 SR LG T 1E HOHE 55 1R 19 3 oK
R (right) (Ailk sl 3K 52 A4k 31 A 2 3 80dls =4 09 B i (privilege) , %5 45,
X — R A B AR AR AT 5 R AT AR, R T
55 B N AR IE AT A7 BEL 4 O R AR B4 T I A T B O LR TR
fi BRI R T E R RO O B A R IRAE I 2 BT
M 4 BhFF LA SR RITF R (BT RR ) Z M

AT, VY7 R T T A SR HE (public trust) ML # RO B

© OB k) A R 5K ) B AR — BROR | R st Sk
T B BT R U A s E R EAHLE

@ 2020 4F 7 H 15 H Y A R & A 0 QR I 28 3% 5 O8O 2% 9] (AE SR 28 0L AR ) )
AR L R A S CBUR B TR B I R R A ) | SRR AR B K
M)2021 5 4 ),

3 BT R A A 1 2SR AYIERF . Mare A. Rodwin, “The Case for Public Own-
ership of Patient Data,” Journal of American Medical Association, Vol.302, 2009, pp. 87-88.
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ry E. Smith, “Economics of Property Law,” in Francesco Parisi ed. , The Oxford Handbook of
Law and Economics, Vol. 2, Oxford University Press, 2017, pp. 152-154.
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#MeToo, Hot Books, 2019, pp. 121-122 (Kindle version).
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